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I n f o Th a t Yo u C a n U s e
Uniformed Services Former Spouse Protection Act
(USFSPA) and Retirement Pay
By LT Marc J. Soss, SC, USNR
Background:
In 1982, Congress passed the Uniformed Services Former
Spouse Protection Act (the “Act”). The Act was passed in
response to the U. S. Supreme Court’s ruling in the 1981 case of
McCarty v. McCarty. In McCarty, the court prohibited state
courts from dividing military retirement pay in divorce proceedings.
Therefore, in order to preempt the Court’s decision, the Act
provided the state courts with the authority to treat military
retired pay as marital property and divide it between the spouses.
It is important to understand that retired military pay is an
entitlement program and is not subject to the provisions of the
Employee Retirement Income Security Act (ERISA). Under the
Act, a former spouse will only be entitled to a portion of the service
member’s retired pay if they receive it.
Statutory Requirements:
Before any retirement payments are dispersed, the Act requires
several statutory requirements to be met. The failure to meet any
of these requirements may delay or preclude a former spouse’s
receipt of retirement payments or benefits. The Act requirements
are: (1) all applications for payments must be served on DFAS;
(2) a court order awarding the former spouse a portion of the
member’s “gross retired pay” will be calculated using disposable
retired pay (gross retired pay less the authorized deductions); (3)
a court-ordered award can only be enforced up to a maximum of
50 percent of the member’s disposable military retired pay
(increased to 65 percent if DFAS is also served with a withholding
order for child or spousal support); (4) special jurisdictional
requirements must be met separate from and in addition to any
state or local rules; (5) the couple must have been married for ten
years, during ten years of creditable military service, in order for
the former spouse to receive direct retirement payments; (6) the
property division must be expressed as either a percentage, fixed
amount, a formula or hypothetical award (must be based on at
least 15 years of service); and (7) the court order must contain all
pertinent information.
It is important to understand that a military retiree’s gross
retired pay will be calculated using disposable retired pay (gross
retired pay less the authorized deductions). Federal and state
income taxes will not be deducted for orders entered after 3
February 1991. Each party will also receive his/her own 1099
from DFAS. Court orders will be honored by DFAS on a
first-come, first-served basis up to 50 percent of a member’s
disposable pay. In addition, the Act requires the court to have
jurisdiction over the member by reason of his/her residence (other
than his/her military assignment); their domicile; or with the
member’s consent. If these special jurisdictional requirements are
not met, DFAS will have no authority to make direct payments to
the former spouse.
Property Division & Distribution:
In order for a former spouse to receive direct retirement payments,
the parties must have been married for ten years during ten years
of creditable military service. This requirement only applies to
awards of military retired pay as a division of property and not
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support obligations. If the ten year term is not met, the former
spouse will have to seek the payments directly from the member.
The payment amount must also be expressed as either a percentage
or a fixed amount. A former spouse will only be entitled to a cost
of living increase if the award is expressed as a percentage and
not a fixed amount.
Other Property Division Options:
Parties may divide marital property using a marital fraction
formula. A simple formula includes the number of months of
marriage divided by the number of months of military service.
This result is multiplied by 50 percent to arrive at a percentage,
and that percentage may be the former spouse’s award. However,
in order to use this method, the court order must include all
elements of the formula, including the total number of months of
marriage. If the member is a Reservist, the court order must
include the points earned during the marriage. Upon request,
DFAS will supply the total retirement points earned by a
Reservist if that element is missing from the formula.
Alternatively, parties may use a hypothetical method to address
awards when a marriage ends while the member is still active.
This type of award is based on a member’s rank and years of service
at the time of the divorce. This method may only be used when
the member has at least 15 years of service. Upon retirement, the
hypothetical award is converted to a percentage of the member’s
retired pay. It is important to understand that post divorce increases
in rank will be apportioned only to the member.
Issues:
Disability Payments
Disability retired pay is a continuing payment to a service
member separated from service due to a physical or mental
disability. Both VA disability compensation and DoD disability
retired pay will be excluded from the former member’s gross
income for federal income tax purposes. The Act also excludes
both DoD disability retired pay and VA disability compensation
from the definition of “disposable retired pay,” therefore, neither
is subject to allocation to a service member’s former spouse.
It is important to understand that a retired service member may
receive disability compensation from the VA while receiving
retired pay. The service member must file a “waiver” of a portion of
the military retired pay equal to the amount of VA disability
compensation. The waiver will result in a reduction in disposable
retired pay equal to the award of VA disability compensation.
This reduction will reduce the amount available to a former
service member’s spouse and can be done without the consent of
either the former spouse or a court.
Voluntary Separation Incentive (VSI):
Voluntary Separation Incentives (“VSI”) are annual payments,
also known as “buy-outs” that are not subject to division under
the Act. A member may elect this option if a court has awarded
his/her former spouse a portion of his/her retired pay. Under
this election, since the member did not retire, the former spouse
will be entitled to nothing. A member may also opt to accept
VSI payments in lieu of retired pay.
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This program includes the Special Separation Bonus (SSB)
option that induces members with 15 to 19 years of service to
separate from active duty. The member will then receive a lump
sum payment in lieu of military retired pay. SSB payments are
not subject to division under the Act and will also not entitle a
former spouse to anything.
Court Order Language:
Any award of military retired pay must be statutorily expressed
as either a percentage or a fixed amount. The simpler an order is
drafted will increase the probability that DFAS will not reject it
for failing to comply with the Act. However, be advised that
DFAS is only concerned with ensuring compliance with the Act
and receiving an order with a clearly expressed award. The court
order must include the following information: (1) Name, address
and Social Security number of each of the parties; (2) Dates of the
marriage, divorce, military service, and retirement; (3) An award
expressed as either a percentage, fixed amount, specific formula
or a hypothetical; and (4) Number of military reserve points
earned during the marriage.
The order may also designate the former spouse as the member’s
SBP beneficiary. This election must be made within one year of
the divorce.
It is important to understand that DFAS will not pre-approve a
court order. The government does not represent either party in the
divorce proceedings and has no interest in the outcome.
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Additionally, it is important to recognize that most court orders
fail to address the possibility of VA waivers, disability retirement,
VSI, or SSB payments. These possibilities may preclude a former
spouse from receiving any retirement payments from the retired
military spouse.
Commencement and Termination of Payments:
A retired Reservist is not eligible for his/her retired pay until
they reach the age of 60. If the service member should become
divorced before his/her retirement and the court orders a division
of his/her retirement benefits, it is advisable for the former
spouse to contact DFAS upon the retirement of the member. This
will insure that the former spouse receives the court awared
percentage, if any, of the member’s retirement pay.
Payments under the Act will terminate upon the death of
either party. Upon the member’s death, the former spouse, if a
beneficiary, will receive payments under SBP. Alternatively, the
former spouse’s payments may terminate in accordance with the
terms of the court order.
Conclusion:
Divorce and the division of marital assets is never a fun issue to
discuss. It is important that any division of future military benefit be
properly drafted to insure that each party receives what the court
has ordered. DFAS is only responsible to ensure compliance with
the Act upon receipt of the court order and will not attempt to
interpret a court order.
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Dear Tom,
I read with great interest your article on
the selection process on the September
NRA News. However, I found one sentence
very disturbing. Referring to the board
approval process, you state, “Now, each
selectee’s name is checked through other
personnel databases which hold information
not available to the selection board.”
Admittedly, it has been over a decade
since I had my last selection board duty,
but back then we were instructed to
consider ONLY the information found in
the individualís official record. Now there
seems to be a “Star Chamber-like” group
(or individual) which can nullify a selection
board’s action.
So, I have several questions regarding
this: (1) What information is kept in these
“other personnel databases”? Who has
access to these databases and how are they
authorized? (3) Are the individuals ever
told that there is information about them
kept in databases outside the records that
are screened by a selection board? (4) May
an officer see the information held in
these databases, just as he could with his
official record?

I would appreciate your responding to
this inquiry in the NRA News, as I am sure
that other members of our Association
would be very interested in this also.
Thank you very much.
John R. Hubbard
Rear Admiral, DC, USNR (Ret)

From Associate Editor:
The only procedural change to Reserve
officer selection board approval process
in the last 20 years was the result of the
Reserve Officer Personnel Management
Act (ROPMA) effective 1 Oct. 1996. That
change negated an Executive Order that
allowed the Secretary of the Navy to
release the names of those recommended
for promotion to the public. Currently,
under law, SECDEF is allowed publicly to
disseminate the names of those recommended
for promotion by either an Active or
Reserve selection board. This is one of the
reasons why boards take longer for public
release.
By law, selection boards are only
allowed to consider information known by
the eligible officer. Therefore, selection

boards only consider the official service
record, PSR/OSR, and any communication
from the eligible officer. Remember, the
official record only contains information
of fact. That means if an officer has, for
example, a legal issue pending, an open
Navy or DoD Hotline complaint,
unresolved PRT problem, etc., such
unresolved information is NOT given to
selection boards for obvious reasons. The
Navy will simply “flag” the record. The
individual officer is always notified of
action being perused by the Navy and the
effect it may have on promotion.
Remember, selection boards only make
recommendations. The law provides, and
always has, avenues to mitigate the
recommendation of a promotion selection
board. This can be accomplished, based
on severity of the unresolved issue, by
removing a name from the public release
(least severe) all the way to requesting the
President of the United States to remove a
name from an approved list of names
recommended for promotion (most severe).
Additionally, the Senate may choose not to
confirm an officer. This Senate action
only applies to Reserve officers selected
to captain and above.
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